THIS DISPOSITION IS NOT Paper No_i 12
CITABLE AS PRECEDENT Mailed:

March 6, 2003
OF THETTAB Bucher

UNI TED STATES PATENT AND TRADEMARK OFFI CE

Trademark Trial and Appeal Board

In re AAA Custoner Services, LLC

Serial No. 75/748, 353

Faye L. Tom inson of Christensen O Connor Johnson Ki ndness
PLLC for AAA Custoner Services, LLC

Tracy Cross, Trademark Exam ning Attorney, Law Ofice 103
(M chael Ham |ton, Managi ng Attorney).

Bef ore Simrs, Bucher and Rogers, Adm nistrative Tradenark
Judges.

Opi ni on by Bucher, Adm nistrative Trademark Judge:

AAA Custoner Services, LLC filed a trademark
application to register on the Principal Register the
proposed mark EBA for “real estate agencies” in
International Class 36.* Following a final refusal to
regi ster on the ground that the proposed mark is nerely

descriptive in connection with the recited services,

1 Application Serial No. 75/748,353, filed July 12, 1999,
based on use of the mark in commerce, alleging first use and use
in conmerce as of June 20, 1999.
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appl i cant amended its application to seek registration on
t he Suppl enental Register.

The Trademark Exam ning Attorney issued a refusal to
regi ster, under Section 23 of the Trademark Act, 15 U S.C
1091, on the ground that applicant’s proposed mark is
i ncapabl e of identifying and distinguishing its services,
i.e., that EBA is a generic nane for the recited services.

Appl i cant has appeal ed. Both applicant and the
Trademar k Exami ning Attorney have filed briefs, but
applicant did not request an oral hearing. W affirmthe
refusal to register

Wth respect to genericness, the Ofice has the burden
of proving genericness by “clear evidence” thereof. See In

re Merrill, Lynch, Pierce, Fenner & Smth, Inc., 828 F.2d

1567, 4 USPQ2d 1141, 1143 (Fed. Cir. 1987); and In re Gould

Paper Corp., 834 F.2d 1017, 5 USPQ2d 1110, 1111 (Fed. G r

1987). The critical issue in genericness cases is whether
nmenbers of the relevant public primarily use or understand
the termsought to be registered to refer to the category

or class of goods or services in question. See In r

Leat herman Tool Goup Inc., 32 USPQ2d 1443, 1449 (TTAB

1994); and In re Wonen’s Publishing Co. Inc., 23 USPQ2d

1876, 1877 (TTAB 1992). Qur principal review ng court has

recently reaffirnmed, inlnre American Fertility Society,
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188 F.3d 1341, 51 USPQRd 1832, 1836 (Fed. Cir. 1999), the

two-step inquiry set out in Marvin G nn to determ ne

whether a mark is generic: First, what is the category or
cl ass of goods at issue? Second, is the termsought to be
regi stered understood by the relevant public primarily to

refer to that category or class of goods? H Mrvin G nn

Corporation v. International Association of Fire Chiefs,

Inc., 782 F.2d 987, 228 USPQ 528, 530 (Fed. Cir. 1986).

The Trademark Exam ning Attorney contends that the
category or class of services involved herein is rea
estate agenci es providi ng excl usive buyer’s agents.
(Trademar k Exam ni ng Attorney’s appeal brief, p. 3).

The Exam ning Attorney contends, further, that the
initialism“EBA” is increasingly used to identify a rea
estate agent who works exclusively for the honebuyer rather
than the seller, and that the designation EBA is the
generic nane for a category or genus of services which fit
perfectly with applicant’s real estate agency services as
recited and pronoted.

In support of her position, the Trademark Exam ning
Attorney submitted lists of initialisnms fromsevera

websites, including the foll ow ng:

EBA — Excl usive Buyer’s Agent

<< http://ww. acronynfi nder. com af -query. asp?Stri ng=exact &Acr onynreba >>
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Additionally, the Tradenmark Examn ning Attorney
subm tted a nunber of excerpts fromarticles in the
LEXI S/ NEXI S dat abase denonstrating use of the terns:

The Excl usive Buyer Agent (EBA) works for an

of fice that does not take listings of any kind and
represents only buyers. “Here’s How To Pick A
Buyer’s Real Estate Agent,” by Dana Sinon, The

Tul sa World, May 17, 1997.

Q There aren’t many exclusive buyer’s brokers,
are there?

A No, there aren’t many — we call them EBAs —
excl usive buyer’s agents... “A maverick, and mghty
proud of it,” Broward Daily Busi hess Review,
January 31, 1997.

Excl usi ve buyer agents represent the hone buyer in
transactions... ‘“An EBA's job is to get the buyer
the best price on the best terns, and provide the
true facts as to val ue, market, nei ghborhood
condi ti ons and obvi ous physical defects,’ Early
said. “JUST LISTED: A seller’s nmarket,”

M | waukee Journal Sentinel, January 11, 1998.

Mor eover, based upon |Internet searches conducted in
August 2000 and again in Septenber 2001, the Trademark
Exam ning Attorney has submtted for the record numerous

third-party uses of the term EBA. These screen prints are

drawn primarily fromthe websites of real estate agents
wor ki ng excl usively for honebuyers. The follow ng are
representative exanples of excerpts taken fromthese sites:

The Acronyns NAEBA (National Association of

Excl usi ve Buyer Agents) and EBA (Excl usive Buyer
Agents) are quickly becom ng staples in the real
estate community, and recogni zable by astute
buyers everywhere. <http://ww.real estate.conp,
accessed on August 6, 2000.
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The Exclusive Buyer Agent (EBA) works for an
of fice that does not take listings of any kind and
represents only buyers.

<http://ww. net si de. conp,
accessed on August 6, 2000.

A section of our web site explains this
revol utionary concept of EBAs and why it’s in your
best interest to have an Excl usive Buyer’s Agent
in today' s real estate transactions.

< http://buyersinternational.coniform htnp,
accessed on August 6, 2000.

The di scussi on bel ow expl ai ns sonme of the ideas
and history of the Exclusive Buyer’s Agent
novenent in real estate.

EBAs: Consuner Protection ..
...the national and state associations of Realtors
have worked diligently to nuddy the waters for
consunmers, but even the Okl ahoma Suprene Court
affirnms that EBAs save buyers noney!
<http://buyersinternational .com excl usi vebuyer sage
nts. htm > accessed on August 6, 2000.

NEED AN EBA?

Need an Excl usive Buyer’s Agent outside of Austin?
Enter you (sic) information and we wl| have an
agent contact you within 24 hours.

<http://birchman. com eba. ht np,
accessed on August 6, 2000.

Excl usi ve Buyer Agents (EBA) only work in

conpani es that never represent sellers, and are

focused at (sic) finding their buyer-clients the

best right honme, at the best possible price.
<http://ww. buyeri nfo. con>

accessed on Septenber 28, 2001.

American Directory of Exclusive Buyer Agents
and Excl usi ve Buyer Brokers

When you start thinking “buy honme” and start

| ooki ng for new honmes or residential real estate
listings, check out a relatively new breed of
homebuyer advocate called an Excl usive Buyer Agent
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(EBA), also known as an Exclusive Buyer Broker.
EBAs never list real estate for sale on nls
because they are in the business of providing
dedi cated loyalty and confidentiality to people
li ke you who want to buy a hone. It makes no
di fference whether you are experienced or a first
time home buyer, EBAs will tell you where the best
real estate sales can be found, and they will help
you buy a hone at the best possible price. Pick a
state and choose your city. Enjoy free hot tips,
nuner ous home buying articles, and extensive |ocal
i nformati on about schools, recreation, |oans, the
| ocal market, how to get good deals, the best
nei ghbor hoods, as well as excl usive buyer agency.
Contact an EBA in the city of your choice to
di scuss why you shoul d have someone representing
you for a change. Learn why purchase negotiations
are done behind cl osed doors. Find out what
happens if a property has hi dden undi scl osed
probl ens. For one of the | argest investnents of
your life, why wouldn’t you want your own buyer
broker on your side? From California on the west
coast to Massachusetts on the east coast to
Florida in the south and nost other states, you
will find a friendly EBA ready to be of service.
<http://ww.real est at eexcl usi vebuyeragents. com
accessed on Septenber 28, 2001.

Only one type of real estate agent always
negotiates price & terns in favor of the Buyer.

EXCLUSI VE BUYER AGENT ( EBA)
EBAs don't sell real estate ...we help peopl e buy
honmes. EBAs never take hone listings, never have
Open Houses, and never represent sellers in the
sal e of their honmes. Buyers get FULL
representation, with NO conflict of interest, and
your finances kept CONFI DENTI AL ...ONLY froma true
EBA.

<http://ww. abuyer br oker. coni >

accessed on Septenber 28, 2001.

...EBAs can do nore for buyers than any other kind
of agent ...EBAs give their clients a conpetitive
edge ordinary agents typically can't match ... EBAs
"l'ive" their ethical commtnent. That is what
separates them EBAs nmake the career choice to
care about their clients’ rights, and won’'t

-6 -
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subject their clients to the possibility of “Dual
Agency” nor “Designated Agency,” nor
“Transacti onal Agency.”

<http://ww. eba. conp,
accessed on Septenber 28, 2001.

Real Estate Designations:

EBA - Excl usive Buyers Agent

<http://ww. har. conm educati on/ desi ghati ons. ht n»
accessed on Septenber 28, 2001.

‘“What we are going to concentrate on is doing
fewer things and doing them better and getting
away fromtelling people howto run their

busi ness,’ says Early. ‘A national organization
should do a better job of presenting the concept
of what an EBA is.
<http://realtytines.comrtnews/rtapages/ 20010727 n
aeba. ht n», accessed on Septenber 28, 2001.

In spite of this substantial evidence, applicant
argues that the Trademark Exam ning Attorney has not
sust ai ned her burden of proof. Applicant contends that
“[a] pplicant’s services cover a much broader range of
servi ces including the managenent, advertisenent,

acqui sition, and sale of real property,” further concedi ng
that while the Trademark Exam ning Attorney’s evidence “nmay
support a finding that the term EBA is descriptive of sone
of applicant’s services, the definitions do not support a
genericness determnation.” (applicant’s brief, p. 5).

The record shows that the “exclusive buyer agent” (or
“exclusive buyer’s agent”) is a relatively new concept in

the real estate business — energing forcefully in the m d-

1990's. Gven the newness of this practice in the
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i ndustry, the term “exclusive buyer agent” is a relatively
new term In light of its newness, it is not surprising
that the three-word expression is often defined the first
time it appears within a webpage. Nonetheless, it is clear
fromthe record that “exclusive buyer agent” is now a
generic designation for a fairly well established bundl e of
services being offered by sone agents in the real estate
industry. Stated differently, this three-word termis

i ncapabl e of becom ng a source indicator for real estate
agency servi ces.

Turning then to consider the EBA initialism we note
fromthe record that the real estate industry is awash in
three letter initialisnms presented in all capital letters
(e.g., M.S, VMO, FHA, ARM APR CRV, CVA, GPM etc.). The
first time it appears in a newspaper article or webpage,
the EBA initialismfrequently follows “exclusive buyer
agent.” It appears in a sentence as an appositive, or is
i ncluded in parenthesis and/or quotations nmarks. Somne
excerpts include explicit notations that EBA is shorthand
for “exclusive buyer agent.” [“...we call them EBAs —

excl usi ve buyer’s agents.” Broward Daily Busi ness Review,

supra]. As an abbreviated designation, the EBA initialism

is even newer in the field of real estate than is the

concept and term nol ogy of “exclusive buyer agent.”

- 8 -



Serial No. 75/748, 353

However, the online abbreviation, acronymand initialism
entries, wth adequate corroboration fromthe NEXIS and
Internet entries, denonstrate to our satisfaction that
within the real estate industry, the termEBA is now “so
general |y understood as representing descriptive words as
to be accepted as substantially synonynous”? with the term
“exclusive buyer agent.” Hence, it is reasonable to
conclude that a prospective real estate buyer is likely to
understand the term EBA, as namng the identified

servi ces.

As noted above, these designations (“exclusive buyer
agent” and EBA) have energed rather rapidly. The fact that
this formof agency is just comng intoits ow is
sufficient basis for the explanations often contained in
t hese excerpts — not as applicant argues, because “nenbers
of the relevant public would not imedi ately understand
such use of the term” (applicant’s brief, p. 6).

Applicant al so points out dozens of other terns that
appear in the Trademark Exam ning Attorney’s Nexis/Lexis
and Internet excerpts to describe real estate services

focused on buyers (applicant’s brief, pp. 6 - 7). But of

2 Modern Optics, Inc., v. Univis Lens Co., 234 F.2d 504, 110
USPQ 293 (CCPA 1956)
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course, there nay be nore than one “nane” for a category of
services, as is the case herein.

As noted by Professor MCarthy:

There is usually no one, single and exclusive generic
nane for a product. Any product rmay have many generic
desi gnations. Any one of those is incapable of
trademar k significance:
Al'l of the generic names for a product belong in the
public domain ....

In one case the proponent of trademark status for the word
“Mart” argued that the word is quaint and not generally
used. But the court replied that the test is not whether
atermis nore frequently used colloquially than its
synonyns (such as “store” or “market”), but whether it
still retains its generic nmeaning. “Mart” was held to
have no ot her neani ng anong the consum ng public than as a
synonym for “store” or “market” and hence was generic.

[ Footnote omitted] Simlarly another court said that the
fact that there are other generic nanes than “Super due,”
such as “Instant due” or “Ten Second 3 ue,” does not
preclude generic status: “[T]he existence of synonyns for
a termdoes not nmean the termis not generic. There may
be nore than one term which the consum ng public
under st ands as designating a category of goods.” [footnote
omtted]. Thus, while prerecorded audi o tape cassettes of
books may be generically called “audi o books,” “talking
books,” “book cassettes,” “cassette books,” or “taped
books,” the designation “recorded books” was held to be a
generic nane by the Trademark Board, noting that a product
can have nore than one generic nane. [footnote onmitted]”

I n anot her exanple, the Fourth Grcuit found that “ale
house” was a generic nanme and one of several generic nanes
for places that serve beer, with or w thout food.
“IPlaintiff] has no protectable interest in the words ‘ale

house.” They are generic words for a facility that serves
beer and ale, with or without food, just as are other
simlar terns such as ‘bar,’ ‘lounge,’” ‘pub,’ ‘saloon,’ or
‘tavern.” Al serve al cohol al one or both food and

al cohol .” [footnote omtted]

Whi | e the Lanham Act uses the singular article “the,”
referring to “the generic nane,” the author does not
believe that this is the result of any considered judgnent
by Congress and should not be read as changing the rule of
the case |aw that there can be nore than one generic nane
of a thing.[footnote omtted]
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2 J. Thomas McCarthy, MCarthy on Tradenmarks and Unfair

Conpetition §12:9 (4'" ed. July 2002).

Applicant argues at length in its brief that acronyns
or initialisns for comonly understood terns have been
regi stered on the Principal Register. However, each case
must be determined on its own nerits. See Inre Nett

Designs Inc., 236 F.3d 1339, 57 USPQR2d 1564, 1566 (Fed.

Cir. 2001) ["Even if sonme prior registrations had sone
characteristics simlar to [applicant's] application, the
PTO s al | owmance of such prior registrations does not bind

the Board or this court"]; Inre Broyhill Furniture

| ndustries Inc., 60 USPQ2d 1511, 1514 (TTAB 2001); and In

re Pennzoil Products Co., 20 USQP2d 1753, 1758 (TTAB 1991).

Mor eover, the records of these registered initialism
mar ks are not before us. For exanple, applicant argues
that the regi stered mark EBA neans “Excess Breath Al cohol”
when applied to breath al cohol measuring devices,?® and
“Everyt hing but Anchovies” when applied to pizza.* However,
t hese al | eged neani ngs are not drawn fromthe face of these
regi strations (which thenselves are not of record), and we

have no reason to believe that these two initialisns are

8 Reg. No. 1,723,342 issued to Al cohol Counternmeasure Systens
Corp. on Cctober 13, 1992.
4 Reg. No. 2,130,658 issued to Felicci’s Mama Ma, Inc. on

January 20, 1998.
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used interchangeably with the full expressions in their
respective fields.

Finally, how the United States Patent and Trademark
Ofice has treated other EBA initialisns in such disparate
areas as breath al cohol neasuring devices and pizza
toppings is totally irrelevant to the issue of what the EBA
initialismrepresents within the field of real estate.
Hence, we find applicant’s argunments on this point to be
unper suasi ve.

In conclusion, we find that the initialism
dictionaries, the LEXIS/NEXI S evidence as well as the
excerpts of Internet webpages support a finding that
pur chasers and prospective purchasers understand the term
EBA as referring to a specific category of real estate
agency services. Hence, we find that the initialismEBA is
itself generic for the category of, as the Trademark
Exam ning Attorney states, “real estate services
provi d[ing] exclusive buyers agents,” and is therefore
i ncapabl e of registration on the Suppl enental Register for
“real estate agencies” because such a recital would include

agenci es providi ng excl usive buyer’s agents.

Deci si on: The refusal under Section 23 of the

Trademark Act is affirned.



